Comments of Representative Michael H. O’Brien and Senator Lawrence M. Farnese
 

In December of 2006, the Pennsylvania Gaming Control Board (“PGCB”) awarded HSP Gaming, LP (aka “Sugarhouse”) and Philadelphia Entertainment and Development Partners, LP/Foxwoods (“PEDP” and “Foxwoods”) the right to pursue a category two license to operate a licensed gaming facility in the City of Philadelphia.  These proposed licensed facilities are located along the Delaware River in the legislative districts we represent.  In today’s day and age of intense media coverage and the very complicated land use issues that have arisen from these projects, we worry that clarity may be missed during the status proceedings scheduled for these two licensees on April 8, 2009.  As the legislators whose constituents will be directly affected by these facilities, we wish to offer our comments and understanding of the status of these projects.

 

HSP/Sugarhouse
Sugarhouse was issued its license in January of 2008, at which time it was required to have 1,500 slots up and running by January 2009.  Unfortunately, poor planning and a lack of due diligence on the proposed facility site, has resulted in Sugarhouse’s inability to realize this statutory requirement.  As Sugarhouse chose its proposed location, we understand that the blame lies solely with the licensee and not with this administrative body.   We are aware that Sugarhouse’s request for the renewal of its license and a request for a 12-month extension to meet the statutory requirement is still pending before the Board.  While we appreciate the opportunity to offer these brief comments, we do not waive our previous request to intervene in HSP’s Application for an Extension of time or our demand that a full evidentiary hearing be held.  In other words, this submission is made without prejudice to the Waterfront Legislators’ formal petition to intervene, or their right to submit evidence and further arguments in support of their opposition to HSP’s application.

 

As the Board is aware, this licensee was awarded the ability to pursue the Category 2 license in Philadelphia in December of 2006.  Neither of us were the elected officials at that time.  Since the awarding of the license, it has been our position that the licensee should exercise its statutory right to relocate its casino, 4 Pa.C.S. § 1329.  The present location is situated as close as 150 feet from existing residences and poses numerous problems for the constituents we represent.

 

To date, Sugarhouse has obtained few permits needed to begin construction on their proposed facility.  These include a zoning/use permit, a Department of Environmental Protection NPDES permit (conditioned on obtaining all other required environmental permits) and a recently-issued foundation permit.  Sugarhouse also obtained a submerged lands license from the City of Philadelphia for the construction on the Commonwealth-owned riparian lands, although Sugarhouse did not render any compensation to the Commonwealth for construction of its proposed facility on public lands.  It is widely known that with the exception of the DEP NPDES permit, Sugarhouse has had to obtain all other permits through litigation and disputes with the City of Philadelphia and Members of the General Assembly.  Sugarhouse’s inability to obtain these permits without Supreme Court interjection should be noted as the City and Members of the General Assembly did not agree with the terms on which these permits were forced to be issued.  

 

Sugarhouse will no doubt blame its inability to have constructed its facility in the timely fashion required by the PGCB on the litigation in which it has engaged.  As this Board found in the licensing fee hearing and decision, "The Board believes that the delays to gain all necessary approvals required to begin construction should not have been unexpected by SugarHouse..." [Chairman Mary DiGiacomo Colins, October 2, 2007].  It is also nearsighted to believe that further litigation will not occur in connection with the additional approvals which are needed for construction to begin in a timely manner.

 

Sugarhouse still requires numerous permits for construction, including:  (1) building permits and occupancy permits from the City of Philadelphia; (2) a Department of Transportation Highway Occupancy Permit; and (3) two Army Corps of Engineers (“ACOE”) permits governed by The Rivers and Harbors Act and The Clean Water Act.  A special master has been recently appointed by the Supreme Court to mediate the issuance of the City permits.  However, the special master has no authority over the ACOE or its implementation of the required process for evaluating the pending permits applications under the governing regulation and laws. This process is strictly governed by federal law. 

 

The ACOE permitting process has been ongoing for over a year, and there are many additional hurdles remaining before a final determination will be reached; these include coordination and review with other federal agencies, agreements to be memorialized with state and federal agencies, evaluation and mitigation of environmental assessments, and potential public hearings.  If these permits are issued, it would be prudent for the Board to assume that court challenges will arise regarding the issuance of these permits or, in the alternative, court challenges by Sugarhouse if they are not issued.  The Federal Courts, not the Pennsylvania Courts, would have jurisdiction over such disputes, which could result in a much additional legal delay.

 

The Board should also be aware that the Northern Liberties Neighborhood Association and the Delaware Riverkeeper Network (a nonprofit 501(c)(3)) have appealed the issuance of the Act 537 permit under the Pennsylvania Sewage Facilities Act.  This appeal is in the discovery phase and is ongoing.  However, this appeal is further evidence of strong local community opposition to the proposed facility.

 

To date, PennDOT has not issued the Highway Occupancy permit.  This process is still ongoing and traffic mitigation has yet to be addressed.  The Traffic Impact Analysis offered by Sugarhouse was based upon many assumptions, the most important of which was the commencement of construction for the new Girard Ave ramp from I-95, the main volume access point to the proposed facility.  In October of 2006 this report, relied upon by the Board, anticipated the commencement of the necessary ramp to begin by the beginning of 2009.  As of this date, no construction or pre-construction activities have begun.  It is our understanding from PennDOT that the proposed construction is currently not even out for bid as there are outstanding land issues still to be resolved.   The proposed "interim" facility was to originally be built while ramps were under construction, and an agreement with the surrounding community and protection for the traffic that would affect 6 residential streets was to be in place.  None of this has happened.  It is significant to note that if the facility were to be built today, the only access to the facility from I-95 would be direct traffic from the highway through the surrounding neighborhood residential streets as there is no direct access from I-95 to the facility’s current proposed location.

 

If a discussion of a temporary facility or the time line of the interim facility is a focus of this status hearing, the PennDOT and traffic mitigation issues should be seriously evaluated as the pending request for a 12 month extension would not be able to rely on the original traffic study.  Since the original adjudication, the City of Philadelphia has commissioned a traffic study that was completed in the fall of 2008, it contradicts much of the 2006 study prepared by Sugarhouse and relied upon by this Board. 

 

Since the license was awarded, Sugarhouse has not received support from the long-standing community groups, Fishtown Neighborhood Association and Northern Liberties Neighborhood Association.  Both were willing to engage in discussions if Sugarhouse would include the discussion of their statutory ability to re-site, but Sugarhouse refused to entertain that issue.

 

PEDP/ FOXWOODS
            Foxwoods was issued its license in June of 2008, at which time they were required to have 3,000 slots up and running by June of 2009.  Foxwoods has not made progress on any of the approved plans at the proposed waterfront site on South Christopher Columbus Boulevard.  Interestingly, rather than fight tooth and nail, Foxwoods has taken a different approach to difficulties with its original site and has entered into a dialogue with elected officials, city agencies, and communities about utilizing the statutory relief to relocate under 4 Pa.C.S. § 1329 and develop in a more appropriate location.

 

            The only permit obtained by Foxwoods is a zoning and use permit.  Foxwoods has not pursued the other required permits, included rights to use the riparian lands owned by the Commonwealth of Pennsylvania.  A special master has been appointed to oversee the processing of permits by the City of Philadelphia for this licensee.  

 

            The process of relocating this license has promises and pitfalls. Foxwoods has started a crucial dialogue in Philadelphia about the proper location for casinos and the manner in which development might act as a catalyst for invigorating the central business district.  Foxwoods is currently at the discussion table with the City about a possible relocation to the Market East area, although the exact location has been in flux and will require significant negotiations with land owners.  Foxwoods’ willingness to commence discussions about relocation is a commendable approach.  Before we can evaluate the promises and pitfalls, however, numerous objectives must be met, including the impact to the direct neighbors, traffic studies, mitigation efforts, and how the proposed design could fit into the fabric of the surrounding areas.   

 

            If Foxwoods’ proposed relocation does not warrant what is in the best public interest of the City of Philadelphia and the surrounding communities, we anticipate the licensee will continue the process of finding a suitable location, with Board support.  We can not estimate how long the vetting process will take for the evaluation of any proposed new location but we are open to the proposal and planning process.

 

            In addition to the difficulties each licensee has encountered at their chosen locations, a question has been raised whether the current economic climate has affected the ability of the casino operators to complete their construction plans.  Any hearing by the Board should therefore also include an inquiry into the financial condition of the casino developers and operators, and whether present development plans are viable.

 

We submit these comments for the Board to make an educated evaluation of the status of these licensees’ progress.  As fiduciaries of the Commonwealth and as statutorily mandated, the Board is to evaluate what is best for the people of the Commonwealth to realize the economic benefits for the citizens of the Commonwealth and the citizens of Philadelphia.  Any unfortunate decision by a licensee is their burden alone.  The Board needs to evaluate whether the decisions of a licensee are detrimental to the people of the Commonwealth and the citizens of Philadelphia and consistent with the public interest.  Sugarhouse has chosen its location, a location fraught with problems which seems to have no end in sight.  They chose not to exercise the remedies available to them in 4 Pa.C.S. § 1329.  They instead chose to continue in a protracted fight with the surrounding communities – our constituents.  

 

            Thank you for your consideration of these comments and please contact us if you require any clarifications to our statements.

